IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

DAVID T. SPRINGER, M.D.,
Plaintiff,

V.
C.A. No. 00-885 (GMS)
RENATA J. HENRY, individually and in
her official capacity, and

GREGG C. SYLVESTER, M.D. in his
official capacity,

N N N N N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

On October 6, 2000, Dr. David Springer filed this complaint against Renata J. Henry and Dr.
Gregg Sylvester. Springer was a physician who had been under contract to provide medical services
at the Delaware Psychiatric Center (“DPC”). Springer alleges that Henry and Sylvester refused to
renew his contract in retaliation for remarks he made concerning the operation of the DPC facility.
Springer contends that his termination therefore violated the First Amendment.

Presently before the court are two motions - Springer’s Motion for Partial Summary
Judgment and the defendants’ Motion for Summary Judgment. Springer’s motion asserts that his
speech was protected under the First Amendment. He further contends that if the court determines
that his speech was protected - a question of law - a jury must decide whether his speech caused his
termination. Finally, Springer contends that defendant Henry is not entitled to qualified immunity

because his First Amendment right was clearly established prior to his termination.



The defendants’ motion argues that Springer’s speech was not protected because it addressed
his personal concerns. Alternatively, the defendants argue that Springer’s speech was disruptive.
Additionally, the defendants contend that Springer would have been terminated regardless of his
speech due to his failure to bid for renewal of his contract. Moreover, the defendants argue that
Springer has failed to prove that he has suffered damages as a result of their alleged actions. Finally,
the defendants argue that Henry is entitled to qualified immunity because it was not certain that
Springer’s contract would be renewed, and therefore, his rights were not clearly established.

Upon review of the briefs and the law, the court agrees with Springer that his speech was
protected under the First Amendment. Moreover, the undisputed facts establish that his speech was
not disruptive. Furthermore, the court agrees with the plaintiff that his right to engage in speech was
clearly established at the time he was terminated. Therefore, Ms. Henry is not entitled to qualified
immunity. Thus, the court will grant the plaintiff’s motion for partial summary judgment on the
issues of protected speech and qualified immunity. The court must, therefore, deny the defendants’
motions on these issues.

Additionally, the court finds that questions of fact remain as to whether Springer’s speech
was the motivation behind his termination, whether the circumstances required his termination such
that his speech was immaterial, and whether he suffered damages. In light of these genuine issues
of material fact, summary judgment is inappropriate on these issues. Thus, the court will deny the

defendants’ motion in its entirety. The court will now explain the reasons for its decision.



II. FACTS

Dr. David Springer began working for the DPC in 1991." The hospital was supervised by
the Delaware Department of Health and Social Services (“DDHSS”). More specifically, it was
supervised by the DDHSS’s Division of Alcoholism, Drug Abuse, and Mental Health
(“DADAMH”). Renata Henry was the director of the DADAMH.? Dr. Gregg Sylvester was the
Secretary of the DDHSS. From August 1992 to June 2000, Springer was the director of the DPC.
In that capacity, he was responsible for training psychiatric residents. He was also a member of the
credentials committee responsible for hiring new doctors.

The DPC confronted numerous, serious problems. Several patients had committed suicide.
Others had escaped. In December 1999, the federal Healthcare Financing Agency threatened to end
DPC’s federal funding. Moreover, the Delaware News Journal ran several highly critical articles
about the DPC.

On November 23, 1999, Springer wrote a memorandum addressed to the Governor, the DPC
Governing Board, and Ms. Henry. Springer’s memo addressed at least twenty-three separate topics.
However, the memo generally described attempted suicides, security failures (including patient
escapes), under-staffing , violations of Medicare regulations (including an alleged failure to properly
notify Medicare officials of the correct number of staff on hand), and lack of quality medical care.

Springer also mentioned the need to continue the medical residency program. On March 21, 2000,

"In 1991, DPC was known as Delaware State Hospital. Nevertheless, Delaware State
Hospital and DPC are the same entity.

? Although she served as director of DADAMH, Ms. Henry is not a physician.
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Springer filed a report with the DPC Governing Board which addressed concerns similar to those
outlined in his memo. In his report, however, he also alleged fraud and threatened to take his
concerns to regulatory agencies.

Like the other doctors at the DPC, Springer was an independent contractor under contract
with the DPC. From 1991 to 2000, Springer’s contracts specified that the contract term was for one
year and could be terminated without cause upon fifteen days notice. The contract terms do not
guarantee renewal. Nevertheless, Springer’s contract -- as well as those of the other DPC
physicians -- was renewed each year.

In 1996, the Delaware General Assembly amended the Delaware Procurement Act, 29 Del.
C. ch. 69, to provide that all contracts for professional services exceeding $50,000 per year must be
subject to public bidding. In early 2000, Secretary Sylvester instructed his division directors to
comply with the new provisions and require public bidding on professional service contracts. The
DPC physicians earned more than $50,000 per year.

After Springer wrote his memo to the Governor, the situation at the DPC workplace became
progressively worse. On May 12, 2000, Henry notified Springer that his contract would not be
renewed. Springer was told that he would have to submit a bid to maintain his employment.
Defendants maintain that all fifteen DPC psychiatrists were required to submit bids. Conversely,
Springer maintains that he was the only physician who was made to reapply. Moreover, Springer
contends that he was not informed of the bidding procedures until the day before the bids were due.

Springer asserts that the non-renewal of his contract was based on his comments to the
Governor. However, DPC offered three other reasons. First, they believed that Springer was

insubordinate because he failed to return documents relating to the credentials certification of a



physician applicant. Springer asserts that he missed the deadline for returning the materials because
he wished to consult his attorney. Second, DPC alleged that Springer improperly kept patient
records at home. Springer submits that he never kept originals or copies of patient documents in his
home office. Finally, DPC told Springer that he had improperly considered his personal feelings in
deciding whether a certain physician applicant should be credentialed. Springer contends that he

did not act inappropriately in the decision-making process.

ITII. STANDARD OF REVIEW

Summary judgment is appropriate when there are no genuine issues of material fact and the
moving party is entitled to a judgment as a matter of law. See Fed. R. Civ. P 56(c). A fact is
material if it might affect the outcome of the case, and an issue is genuine if the evidence is such that
a reasonable factfinder could return a verdict in favor of the nonmovant. See In re Headquarters
Dodge, Inc., 13 F.3d 674, 679 (3d Cir. 1993) (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
248 (1986). When deciding a motion for summary judgment, the court must evaluate the evidence
in the light most favorable to the nonmoving party and draw all reasonable inferences in that party’s
favor. See Pacitti v. Macy’s, 193 F.3d 766, 772 (3d Cir. 1999). The nonmoving party, however,
must demonstrate the existence of a material fact supplying sufficient evidence -- not mere
allegations -- for a reasonable jury to find for the nonmovant. See Olson v. General Elec.
Aerospace, 101 F.3d 947,951 (3d Cir. 1996) (citation omitted). To raise a genuine issue of material
fact, the nonmovant “need not match, item for item, each piece of evidence proffered by the movant
but simply must exceed the ‘mere scintilla’ [of evidence] standard.” Petruzzi’s IGA Supermarkets,

Inc.



v. Darling-Delaware Co., 998 F.2d 1224, 1230 (3d Cir. 1993) (citations omitted). The nonmovant’s
evidence, however, must be sufficient for a reasonable jury to find in favor of the party, given the

applicable burden of proof. See Anderson, 477 U.S. at 249-50.

IV. DISCUSSION

A. Springer’s Rights under the First Amendment

In order to establish that his First Amendment rights were violated, Springer must
demonstrate that his speech was protected. See Green v. Philadelphia Housing Authority, 105 F.3d
882, 885 (3d Cir. 1997). He must then establish that his protected speech was a motivating factor
behind the alleged retaliation. See id. Finally, the burden will then shift to the defendants to
demonstrate that the same action would have been taken if the speech had not occurred. See id.

1. Springer’s Speech was Protected

The Third Circuit has outlined a two-part test to determine whether a public employee’s
speech is protected. First, the speech must pertain to a matter of public concern. See Azzaro v.
County of Allegheny, 110 F.3d 968, 976 (3d Cir. 1997). Second, the court must balance the
government’s interest in effective administration against the employee’s free speech rights. See id.
This is commonly referred to as the Pickering balancing test. See Pickering v. Board of Ed. of Tp.
High School, 391 U.S. 563, 568 (1968) (“The problem in any case is to arrive at a balance between
the interests of the teacher, as a citizen, in commenting upon matters of public concern and the
interest of the State, as an employer, in promoting the efficiency of the public services it performs

through its employees.”).



a. Matters of Public Concern

Whether speech addresses a matter of public concern is an issue for the court to decide. See
Waters v. Churchill, 511 U.S. 661, 668 (1994). To ascertain whether speech addresses a matter of
public concern, the court must consider whether the speech can be “fairly considered as relating to
any matter of political, social, or other concern to the community.” Pro v. Donatucci, 81 F.3d 1283,
1288 (3d Cir. 1996) (citations omitted). In making this determination, the court can consider the
“content, form, and context of a given statement.” Connickv. Myers, 461 U.S. 138, 147-48 (1983).

The content of Springer’s speech clearly addressed a matter of public concern. Speech may
be characterized as a matter of political or social concern if the speech reveals “actual or potential
wrongdoing.” See Holder v. City of Allentown, 987 F.2d 188, 195 (3d Cir. 1993). The cases cited
by the plaintiff clearly establish that health care issues are matters of public concern when addressed
by medical professionals. See Schneiner v. New York City Health and Hospitals, 157 F. Supp. 2d
487,495-96 (S.D.N.Y. 2001) (finding speech protected where physician wrote to Mayor Giuliani’s
office regarding problems at municipal hospital); Kattar v. Three Rivers Area Hospital Auth., 52 F.
Supp. 2d 789, 799 (W.D. Mich. 1999) (“In several cases, courts have held that statements by health
care providers regarding patient care involved matters of public concern.”) (collecting cases).

In the present case, similar to Schneiner and Kattar, Springer was a health care provider who
commented on the state of health care at the DPC facility. All of his statements concerned
deficiencies at the facility. Moreover, many of problems Springer addressed involved danger to the
lives of patients or the surrounding community (i.e. suicides and escapes). Thus, he raised concerns

of a grave nature that would be relevant to the medical community, the community surrounding the



DPC facility, the families of DPC patients, and the Delaware taxpayers who financed the operation.
The court therefore concludes that the content of Springer’s speech addressed issues that would be
relevant to many groups of Delaware residents.

The defendants assert that Springer’s statements were motivated by his own personal
interests and thus did not address a matter of public concern. This allegation is based on the fact that
Springer’s comments also addressed the medical residency program. The defendants argue that
since Springer was in charge of the residency program, only he would benefit from such comments.
The court rejects this argument. First, a medical residency program could be beneficial to the DPC
even in Springer’s absence. Second, and more important, the medical residency program was but
one of many points Springer addressed. The record clearly demonstrates that the vast majority of
Springer’s comments addressed the safety and medical concerns at the DPC. Thus, the court finds
that the content of Springer’s speech addressed a matter of public concern.

The context of Springer’s speech also indicates that he was addressing a matter of public
concern. First, his comments were addressed to the Governor, the DPC Governing Board, and Ms.
Henry. If Springer merely wanted to raise his personal issues, addressing his comments to Henry
alone would have sufficed. The fact that his statements were addressed to public officials, however,
indicates that was attempting reach an audience that could provide redress for the serious issues he
raised. Furthermore, the federal government had already begun to investigate problems at the DPC
long before Springer’s statements. Additionally, several News Journal articles had also addressed
the issues Springer raised. See Watters v. City of Philadelphia, 55 F.3d 886, 895 (3d Cir. 1995)

(noting that news coverage can be relevant to determining whether speech addresses a matter of



public concern.) The involvement of the federal government and the press strongly indicates that
the public was interested in the operations of the DPC. Thus, the court finds that the content and
context of Springer’s speech addressed a matter of public concern.
b. Balancing the Government’s and Springer’s Interests

The only argument the defendants assert on this point is that Springer’s comments were
disruptive to the DPC’s operation. The defendants assert that Springer’s comments were intended
to be disruptive. The court has reviewed the defendants’ recitations of the facts and neither
recitation includes facts that would permit the court to reasonably conclude that Springer’s
comments had any disruptive effect. Indeed, as far as the court can tell, the only fact that the
defendants assert in support of this argument is that after agreeing to return the documents regarding
the physician applicant, Springer delayed in producing the documents while he consulted his
attorney. First, the defendants have failed to adduce facts demonstrating that the delay was
disruptive. More important, even if this delay in returning the documents was disruptive, the
defendants have failed to show how this disruption was in any way related to Springer’s speech.
Therefore, the court rejects the defendants’ argument and concludes that they have not sufficiently
demonstrated a government interest sufficient to outweigh Springer’s First Amendment rights.

3. The Remaining Prongs of the Test

The court finds that summary judgment is inappropriate as to whether Springer’s termination
was motivated by his speech or, similarly, whether he would have been terminated in the absence
of the speech. First, the record reveals that any number of factors could have motivated the
defendants’ decision to terminate Springer’s contract. Indeed, the defendants have provided at least

three reasons that are unrelated to Springer’s comments - his insubordination, keeping documents



at home, and improperly considering his personal feelings during the physician applicant process.
However, issues of fact surround whether plaintiff was truly insubordinate, whether he kept
documents at home, or whether he had a “vendetta” against the physician applicant. Springer denies
all of these allegations. Thus, the parties do not agree on the facts concerning these issues. The court
cannot decide these issues on the record before it because they all involve credibility determinations.
The motivation behind the defendants’ decision is, therefore, a question of fact that is more properly
addressed to the fact-finder than to the court. Moreover, it is unclear whether the plaintiff would
have been terminated if he had not spoken. The defendants’ assert that all fifteen psychiatrists were
required to bid for their contracts. Conversely, Springer contends that he was the only physician
made to bid. Additionally, Springer asserts that he was not notified of the bidding process in a
timely fashion. Since the parties disagree on this highly relevant fact, the jury, rather than the court,
should decide this matter. The court will, therefore, deny summary judgment on these two prongs.
4. Damages

The court similarly finds that summary judgment on the issue of damages is inappropriate.

Based on Singer’s tax returns for the years 1997 to 2000, the defendants assert that he suffered no
economic loss. Conversely, Springer alleges that his 2001 tax return (not mentioned by defendants)
proves a significant economic loss. Moreover, Springer states that he can provide expert testimony
to prove that he has, indeed, suffered damages. In light of these conflicting factual interpretations,
the court finds that there is a genuine issue of material fact on the damages issue. Therefore, the

court will also deny defendants’ motion on this point.
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B. The Qualified Immunity Issue

Henry is not entitled to qualified immunity. Although state officials may be sued in federal
court, their liability may be limited by the doctrine of qualified immunity, which permits officials
to avoid liability for actions performed in the course of their official duties. The Supreme Court
recently affirmed the two part test for qualified immunity. First, the court must determine whether
the facts alleged, taken in the light most favorable to the plaintiff, are sufficient to show that the
defendant violated a constitutional right. See Saucier v. Katz, 121 S.Ct. 2151, 2155-56 (2001).
Second, if a constitutional violation can be demonstrated on the facts alleged, the court must next
consider whether the right was clearly established at the time of the alleged violation. See id. at
2156. In Saucier, the court further clarified that the right must be established in a “particularized”
sense, meaning that “the contours of the right must be sufficiently clear that a reasonable official
would understand that what he is doing violates that right.” See id. Additionally, the court noted
that although the court must decide whether the facts alleged - not proved - by the plaintiff amount
to a constitutional violation, even where there may be a material issue of fact, if the law did not put
the officer on notice that his conduct was unlawful, summary judgment may be permissible. See id.
at 2156-57.

The parties here contest only whether Springer’s rights were clearly established at the time
he was terminated. A right is clearly established where “it would be clear to a reasonable officer
that his conduct was unlawful in the situation he confronted.” See id. at 2156. More specifically,
a right is clearly established where case law speaks “with obvious clarity to the specific conduct in

question.” United States v. Lanier, 520 U.S. 259, 271 (1997).
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Relevant Supreme Court precedent establishes that “independent government contractors
cannot be terminated for exercising their First Amendment rights.” Board of Comm. Wabaunsee
v. Umbehr, 518 U.S. 668, 686 (1996). See also O Hare Truck Service, Inc. v. City of Northlake, 518
U.S. 712, 721 (1996) (noting same). Thus, the Supreme Court has recognized on at least two
occasions that an independent contractor -- such as Dr. Springer - - has a constitutional right to free
speech. Therefore, it cannot be more clear that this right was clearly established.

The defendants assert that this court should be persuaded by Hauge v. Brandywine School
District, 131 F. Supp. 2d 573 (D.Del 2001). In that case, the court held that the right to be free from
retaliation was not clearly established because due to the “fact-intensive nature of the Pickering
balancing test,” the officials were not on notice that their conduct violated the First Amendment.
Id. at 584. The court will not follow Hauge for two reasons. First, the court is persuaded by the
plaintiff’s contention that Hauge, although it may have been correctly decided on the record before
that court, is unique. Although the Hauge court granted qualified immunity based on the fact-
intensive balancing required by the Pickering test, neither the plaintiff nor the defendants have
presented any authority to permit this court to conclude that the Pickering balancing test must
always lead to a denial of qualified immunity.® If the court were to accept the defendants’ position,
qualified immunity could never be denied in First Amendment retaliation cases. This is an extreme
result, one the Hauge court probably did not intend and one that this court will not sanction.

Second, this case is factually distinguishable from Hauge. Hague involved a school district
administrator who brought allegations of fraud against the school district. See id. at 577-578. This

case involves a physician who spoke on the various problems confronting hospital administration.

* Indeed, the Hauge court itself cites no authority for this novel proposition.
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Under facts very similar to those in this case, courts have found that the right to speak was clearly
established. See Schneiner, 152 F. Supp. 2d at 493 (“There is no doubt that the plaintiff [physician's]
rights under both the First Amendment and the Fourteenth Amendment [to comment on health care
at the hospital] were clearly established at the time the plaintiff was disciplined.”). Thus,
considering the facts before this court, this court also finds that Springer’s right was clearly
established at the time he spoke.*

Finally, the defendants contend that the plaintiff’s right was not clearly established because
under the new bidding process, his contract was not certain to be renewed. As Springer notes,
however, independent contractors are entitled to First Amendment protection where there is a pre-
existing contractual relationship. See Umbehr, 518 U.S. at 685 (noting that holding establishing
right to First Amendment speech was limited to independent contractors with “preexisting
commercial relationship” with government). Springer had been under contract with the DPC since
1991. Thus, it is clear that he had a pre-existing commercial relationship. The court therefore
rejects the defendants’ argument on this issue.

For these reasons, the court finds that Ms. Henry is not entitled to qualified immunity.

* The court finds that the defendants’ reliance on Saucier v. Katz, 121 S. Ct. 2151 (2001)
for the proposition that there must be exact congruence between the precedential facts and the
facts of the present case is misplaced. First, Saucier involves a completely different context -
excessive force under the Fourth Amendment. More important, Saucier does not require that the
facts of each case be identical. The court therefore rejects the defendants’ argument on this
issue.
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V. CONCLUSION

For all of the foregoing reasons, the court concludes that Springer’s speech was protected.
Nevertheless, a jury must decide whether his protected speech motivated his termination, whether
he would have been terminated in the absence of the speech, and whether he suffered damages.
Finally, Henry is not entitled to qualified immunity. Thus, the court will deny the defendants’

motion for summary judgment and grant Springer’s motion for partial summary judgment.

NOW, THEREFORE, IT IS HEREBY ORDERED that:
1. The Defendants’ Motion for Summary Judgment (D.I. 35) is DENIED;

2. The Plaintiff’s Motion for Partial Summary Judgment (D.I. 38) is GRANTED.

Dated: March 11, 2002 Gregory M. Sleet
UNITED STATES DISTRICT JUDGE
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